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IN THE COURT OF THE ADDITIONAL SESSIONS JUDGE No.2 
SONITPUR:: TEZPUR 

 
Sessions Case No. 290 of 2014 

Under section 376 (1) I.P.C 
(Arising out of G.R. Case No. 2010 of 2014) 

 
State of Assam 

Vs 
          Kalyan Das    ... Accused 

 
Present 

Ms. A. Ajitsaria, AJS, 
Addl. Sessions Judge No.2, Sonitpur, Tezpur  

 
Date of Evidence  : 06.02.2015, 23.03.2015, 30.5.2015 
Date of Argument : 10.2.2016 
Date of Judgment : 29.2.2016 
 
For the State     : Sri Khemraj Adhikary, Addl. Public Prosecutor 
For the accused : Smt. Dulumoni Sinha, Sri Jatin Bora 

 

J U D G M E N T 

 

1. The prosecution case, in a nutshell, is that on 24.8.2014, “X” had lodged 

an FIR stating, inter alia, that on the said date at about 9.30 AM, while “X” was 

busy in her domestic work, the accused Kalyan Das caught hold of her, closed 

her mouth and committed rape upon her. The same was registered as Jamuguri 

PS Case No. 85/14 u/s 448/375.  

 

2. After due investigation, charge-sheet was submitted against the accused 

person, namely, Kalyan Das under section 448/376 IPC.  

 

3. The accused entered appearance and after observing necessary 

formalities, the offence being Sessions triable, was committed to the Court of 

Sessions for trial by the Ld. Judicial Magistrate First Class, Tezpur.  
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4. After hearing both sides and on perusal of the police report furnished u/s 

173 of the Cr.P.C, formal charge u/s 376 IPC was framed, read over and 

explained to the accused to which he pleaded not guilty and claimed to be tried. 

Hence, this trial.  

 

5. In support of the case, the prosecution examined seven witnesses and 

defence examined none. The plea of defence is of total denial.  

 

6. After closure of the prosecution evidence, the accused person was 

examined u/s 313 of the Cr. P.C. 

 

POINTS FOR THE DETERMINATION 

(i) Whether the accused on 24.08.2014 entered the house of 

“X” with intent to commit the offence of rape? 

 

(ii) Whether the accused committed rape upon “X” ? 

 

7. I have carefully examined the evidence on record and heard arguments of 

both sides.   

 

DECISION  AND REASONS THEREOF 

 

8. PW 1, Smt. Anupa Borah deposed that on 24.7.2014, accused Kalyan Das 

caught “X” inside her house and committed rape on her. PW 1 stated that “X” 

created hue and cry and on hearing her shout, she went to house of “X” and saw 

the accused came out the her house. PW 1 stated that she asked “X” as to what 

had happened and then “X” came and informed her that accused had committed 

rape on her. PW 1 stated that “X” started crying therefore she/PW 1 rang “X”s 

husband, namely, Akhil Borah, who was a driver and informed him about the 

occurrence. Later, police was informed. 
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9. In cross examination, PW 1 stated that she had not seen the accused 

commit rape on “X”. PW 1 stated that the accused was a driver and there was 

visiting terms between the accused and Akhil Borah. PW 1 stated that she had a 

tailoring shop near the house of “X” /the accused. Her house was about 1 

phalang away from her shop. PW 1 stated that there were other houses near the 

house of “X”. House of Kalpana Borah was nearby. There was a fild on the other 

side, at the back side the house of Alka Borah. Basanta Borah’s house was also 

there a little far away. PW 1 stated that “X” was her nephew’s wife. She had 

visiting terms with “X”. PW 1 stated that on the date of occurrence too, she had 

seen the accused go inside the house of “X”. There was “X”’s mother-in-law and 

husband in the house of “X” but on that day her mother-in-law was not at home. 

PW 1 further stated that “X” shouted about 30 minutes after the accused had 

entered her house but she could not say whether others heard “X” raise hue and 

cry nor could she say what happened between 9 AM to 9.30 AM. She heard 

shouting at about 9.30 AM. PW 1 denied the suggestion that she had not stated 

before the police that she had a tailoring shop near the house of “X”/the place of 

occurrence; that on asking “X” when “X” had informed her about the rape 

committed by the accused; that she/PW 1 rang her husband and he came and 

later informed the police. PW 1 stated that “X” had gone to Bangalore in 

December 2014 along with her husband and till date she had not returned. Her 

mother in law later came to know about the occurrence. PW 1 denied the 

suggestion that she had not seen the accused enter the house of “X” nor seen 

the accused come out of the house of “X” after she heard “X”  shout. PW 1 

denied the suggestion that since there was animosity between the accused and 

Akhil in respect of driving therefore Akhil through his wife had manufactured the 

instant case and no such occurrence had taken place. 

 

10. PW 2, Sri Rahul Saha stated that about 3-4 months ago he was sitting at 

Jamuguri hat with Akhil who used to drive his Maximo. PW 2 stated that there 

was a phone call from Akhil’s wife “X”. After speaking over the phone, Akhil 

asked him to go accompany him. Thereafter, he went to the house of Akhil and 

saw “X” was crying. “X” and informed Akhil that she was raped and Akhil 
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informed him that the accused committed rape on “X” by closing her mouth with 

hand. 

 

11. In cross examination, PW 2 stated that Akhil had been driving his vehicle 

since one year. After receiving the telephone call at about 9-9:30 AM, they 

reached the house of “X”, no one was there in her house. People were there 

walking on the road. PW 2 stated that there was none when Akhil informed him 

about the occurrence. PW 2 denied the suggestion that he had not informed the 

police that “X” was crying and she informed Akhil and Akhil in turn informed him 

about the occurrence of rape committed by the accused and that he had 

deposed falsely in the Court. 

 

12. PW 3, “X” stated that on the date of occurrence the accused came to 

their house and was sitting in the verandah. PW 3 stated that she took bath and 

came inside her room. It was about 9-9.30 AM. She tried to change her clothes. 

PW 3 stated that the accused came from the back, he caught hold of her, closed 

her mouth, put her on the bed. PW 3 stated that the accused pulled her mekhela 

and opened his long pant and committed bad act with her. PW 3 stated that after 

commission of the said act, the accused told her that he would not tell anyone 

about the same and she too should not tell anyone about the act of the accused 

as she would be defamed. Then, “X” raised hue and cry and started crying. PW 3 

stated that “Aita”, Anu aunty, had a shop near their house, she heard her hue 

and cry and came and called her husband and informed him about the 

occurrence. PW 3 further stated that then her husband came home. 

Immediately, she came to the police station and lodged FIR (Ext. 1) and Police 

sent her for medical examination and her medical examination was done. PW 3 

stated that police produced her before the Ld. Magistrate for recording her 

statement (Ext. 2) u/s 164 Cr. PC.  

 

13. In cross examination, PW 3 stated that accused was sitting in the 

verandah since 8-8.30 AM. He was from the same village and he often used to 

come to her house. He never tried to do such thing nor indicated such behaviour 
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earlier. PW 3 stated that the occurrence took place at about 9-9:30 AM, the 

accused was sitting in the verandah for about 1-1.30 hour when she was taking 

bath. She took about 10 minute to take bath. PW 3 stated that her husband went 

to work at about 7-7.30 AM. At the time of occurrence she was wearing mekhela, 

peticot and blouse. PW 3 stated that the occurrence took place in the front room. 

Accused was sitting in front of the room where her mother-in-law resided. PW 3 

stated that when she took bath in the bathroom, the accused entered through 

the side door.  Bathroom could not be seen from that side. PW 3 stated that 

when the accused tried to commit the said act, she tried to disentangle but she 

could not even shout nor could she move her hands and legs as the accused was 

very tall and heavy. The accused committed intercourse forcibly for about 20 

minutes. PW 3 further stated that the accused opened his pant and he took out 

his penis, inserted the same in her private part and for about 20 minute did the 

same. PW 3 stated that there was no bleeding however it did hurt. PW 3 further 

stated that the skin had not tour, the “bijaya” (spermotoza) fell on the peticot, 

mekhala and both had become bad, however the bed sheet was not spoilt. PW 3 

stated that the accused had not touched her breast nor did he kiss, the mouth 

was closed by him. No nail marks were there on her face. PW 3 stated that the 

accused was wearing long pant and shirt; he had not open the entire pant, only 

chain was opened when he lay on top of her. PW 3 stated that she had not seen 

the accused close his zip again. PW 3 denied the suggestion that she had not 

stated before the police that when she raised hue and cry, Anu aita came; that 

aita rang her husband. PW 3 stated that her husband came after he was called 

over phone but she could not say the time. PW 3 stated that police wrote the FIR 

on her naration. PW 3 stated that she did not make the writer to write the FIR so 

elaborately, that is, in the manner, she had deposed. PW 3 stated that she had 

not stated before the Magistrate that when she raised hue and cry, aita had 

come. PW 3 stated that she had not stated before the police and the Magistrate 

that the accused opened his clothes and he had done bad act. PW 3 denied the 

suggestion that since her husband had old enmity with the accused person with 

regard to driving and therefore she along with her husband, in order to take 

revenge, had lodged a false case and given false evidence and that the accused 
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had not come to her house and he had not caught her and he had not did beya 

kaam with her. PW 3 stated that police seized the clothes which she was wearing 

at the time of occurrence.  

 

14. PW 4, Sri Akhil Borah stated that on the date of occurrence about 9.30 

AM he received phone call from Anu Aita /aunt and he was informed that the 

accused entered their house, committed sexual intercourse with his by pushing 

on the bed and he left. He immediately came home and his wife told him that 

accused Kalyan Das forcibly committed sexual intercourse with her by holding 

her from the back and closing her mouth. PW 4 stated that thereafter he took his 

wife to Jamuguri PS and lodged FIR (Ext. 1), his wife “X” was taken for medical 

check up and thereafter she was produced before the Magistrate for recording 

her statement (Ext. 2). 

 

15. In cross examination, PW 4 stated that the accused was a driver and daily 

wage earner, his house was about 250 meter away from his house. The accused 

had been visiting his house since he was a child. PW 4 stated that his uncle 

Basanta Baruah resided on the left side, on the back side Alaka Das and on the 

right side Alpana Borah resided. There was a compound of 100 meter and then 

there was the main road. PW 4 stated that his owner had come with him when 

he had gone home after receiving aita’s call. No neighbours were present, only 

his owner, aunt and his wife were there. He saw his wife sitting on the bed, 

crying and clothes were there on her body. PW 4 stated that he could not say 

how her physical condition was as he was nervous himself. PW 4 stated that he 

knew what was meant by intercourse. PW 4 stated that his wife told him that the 

accused had closed and caught her mouth. PW 4 stated that none  had come 

before he had taken his wife to the police station. The accused committed the 

intercourse with his wife in the front room where there was a bed. PW 4 stated 

that he had not seen any blood in the clothes which his wife was wearing. His 

wife did not tell him for how long the accused had committed sexual intercourse. 

PW 4 stated that they reached the police station immediately thereafter. Rahul 

Sahal (his malik), himself and his wife had gone to the police station. One –two 
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other persons both male and female had also gone to the police station. His wife 

was brought to Tezpur Civil Hospital for check up and she was not taken to 

Jamuguri Hospital. PW 4 denied the suggestion that he had not stated before the 

police that “aita/aunt” rang and informed him about the occurrence; that his wife 

had stated before him that “muk to tepa mari dhorisil”; that no such occurrence 

had taken place; his aunt and his wife had not called and informed him about the 

same. PW 4 denied the suggestion that because of his old enmity with the 

accused with respect to the work of driver, he along with his wife had instituted 

this false case and that no such occurrence had taken place. 

 

16. PW 5, Sri Saranga Hazarika stated that the accused and the victim were 

known to him. On the date of occurrence at about 10 AM, he had gone to 

Jamuguri PS for some work. When he came out of the police station he saw “X” 

and some women in a vehicle in the police station. PW 5 stated that he enquired 

as to what had happened, when “X” told him that the accused had committed 

rape on her, when no one was there at home. 

 

17. In cross examination, PW 5 denied the suggestion that he had not stated 

before the police that occurrence took place on 24.8.2014. PW 5 stated that “X” 

and her husband were known to him as they were of the neighbouring village, he 

had visiting terms but he could not say the names of the ladies who came to the 

police station. He knew them by face as they are from the village. PW 5 denied 

the suggestion that he had not stated before the police that “I had gone to 

Jamuguri PS on that day for some work at about 10 AM. When I came out of the 

thana I saw “X” and some women in a vehicle in the thana. I enquired as to what 

had happened. “X” told me that the accused committed rape on her when no one 

was there at home.” PW 5 denied the suggestion that he was not in the P.S. at 

the relevant time and “X” had not told him the manner in which he had stated 

and that he had deposed falsely in the Court. 

 

18. PW 6, Dr.  Sangeeta Sharma deposed that on 24.8.14, she examined “X”, 

in connection with Jamuguri PS Case No. 85/14 and found her gait was normal, 
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secondary sexual characters were in developing stage. PW 6 stated that no injury 

seen on her body or her private parts.  

Menstrual History:  

LMP : 16.8.14 

History of exposure: Present, to some Kalyan Das on 24.8.14 in the morning. 

On general examination I have found : 

Height : 162 cm 

Weight: 45 kg 

Teeth : 8/8/7/7 

Vulva and Vagina heakth 

Hymen absent 

Vaginal smear for examination for presence of Spermotoza Taken. 

Investigation done and results:  

(i) Vaginal smear for examination for presence of Spermotoza: 

Spermatozoa not seen. 

(ii)  for HCG ( Pregnancy Test):  Negative 

(iii) USG of pelvis : Normal study of pelvic organ 

(iv) X-ray for age determination adviced but not done, reports not 

submitted. 

Opinion: 

i) Estimation of age could not be done as she had not submitted x-ray 

reports. 

ii) No sign and symptoms of recent sexual intercourse seen at the time 

of examination. 

iii) No sign of injury on her private and other body parts. 

 

PW 6 exhibited her Report (Ext 3), Urine for pregnancy test (Ext. 4), report for 

test of vaginal smear for spermatozoa (Ext.5), Ultra-sonography of pelvis (Ext. 6) 

and film of USG of pelvis (Ext. 7). 
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19. In cross examination, PW 6 stated that he had not carried the register of 

OPD in the Court. PW 6 stated that he had not certified his report to be a true 

copy of the extract of the original. The findings were on the basis of clinical 

examination. He did not find any injury on the body of the person under 

examination. 

 

20. PW 7, Khanindra Das, SI deposed that on 24.8.14 he was at Jamuguri PS 

and on that day “X” had lodged an FIR (Ext. 1) and the same was registered as 

Jamuguri PS Case No. 85/2015 by the OC Jamuguri PS. PW 7 stated that during 

the course of investigation he recorded the statement of “X” u/s 164 Cr. PC, 

visited the place of occurrence, prepared the sketch map (Ext. 8) and recorded 

the statement of witnesses. PW 7 further stated that he searched for the accused 

but did not find him. Later, the accused surrendered in the Court. On completion 

of investigation he submitted charge-sheet (Ext. 9).  

  

21. In cross examination, PW 7 stated that houses of Basanta Bora, Ananta 

Das were near the place of occurrence, however, he had not recorded this 

statement. PW 7 stated that the case was endorsed to him at about 12.30 PM 

and he left for the place of occurrence on 12.45 and recorded the statement of 

the informant there. PW 7 admitted that PW 1/Anupa Borah had not stated 

before him that she had a tailoring shop near the house of occurrence nor PW 1/ 

Anupa Borah stated before him that “when PW 1 asked “X”, “X” said that the 

accused had committed rape on her and then she rang her husband and he 

came and later informed the police”. PW 7 further admitted that PW 2/Rahul 

Saha had not stated before him that “”X” was crying, he informed Akhil  and 

when Akhil came ,he was told him about the occurrence that Kalyan had 

committed rape on her” PW 7 admitted that PW 3/”X”, the informant had not 

stated before him that “ She raised hue and cry and started crying. “Aita”, Anu 

aunty, had a shop near their house. She heard her hue and cry and came. Aunty 

called her husband and informed him about the occurrence” nor PW 3 stated that 

the accused had opened his clothes and did bad act with her. PW 7 stated that 

she had used the word “dharskhan”. PW 7 admitted that PW 4 had not stated 



Page 10 of 13 
 

before him that “aita” informed him about the occurrence nor stated before him 

that “his wife had told Akhil that the accused had caught and closed his wife’s 

mouth. PW 7 stated that PW 5 had not stated before him that he had gone to 

Jamuguri PS where he had seen “X” and some other woman in a vehicle and on 

enquiry “X” informed about him the occurrence”. PW 7 stated that he had not 

seized any clothes worn by the victim but had immediately send the victim to K.C 

Hospital, Tezpur. PW 7 stated that he had not seized any bedding or bed cover 

from the house of the accused. PW 7 denied the suggestion that he had not 

investigated the case as per the due procedure and that without there being any 

materials, he had laid charge-sheet against the accused.  

 

22. The accused in the instant case, having facing trial for having entered 

into the house of “X” with an intent to commit the offence of forceful penetrative 

sexual intercourse and that of having committed the same upon “X”, this Court 

carefully scrutinises the evidence of “X”/prosecutrix in order to ascertain whether 

she is reliable and trustworthy and whether conviction can be based upon her 

evidence. 

 

23. The alleged occurrence is of 24.08.2014 at about 9-9.30 am. It is the 

version of the prosecutrix that the accused was sitting in the veranda since the 

morning/8-8.30 am and subsequently he entered the house and committed rape 

upon her. In her statement before the Magistrate which was recorded on 

25.08.2014, the prosecutrix has stated that she immediately informed her 

husband. Before this Court however, the prosecutrix has gone on to say that 

when the accused left, she raised hue and cry and hearing the same PW 1/Smti 

Anupa Bora came to her house and rang her husband//PW4. The entry of PW 1 

Smti Anupa Bora seems to be doubtful inasmuch as, at the very first instance the 

same was not reported before the Ld. Magistrate on 25.08.2014. Moreover, PW 

2/Rahul Saha who claims to have accompanied PW3 to his house after PW 4 

received the phone call from prosecutrix, in no uncertain terms has stated that 

there was no one in the house of prosecutrix when he went there along with 

PW4. 
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24. It is to be noted that the prosecutrix was examined by the medical 

officer/PW6 on the alleged date of occurrence itself i.e 24.08.2014 however, 

inspite of the prompt medical examination, within hours of the alleged 

occurrence, no mark of violence on the private part or any other part of the body 

was detected nor spermotoza was found in the vaginal smear test. PW 6 

therefore opined that there were no signs or symptoms of recent sexual 

intercourse at the time of examination. The said medical report therefore, does 

not support the story sought to be portrayed by the prosecutrix in as much as, in 

her evidence she has elaborately dealt with the alleged forcible acts of the 

accused, which she said continued for about 20 minutes. Again, the prosecutrix, 

a married women has also stated that during the alleged act her wearings were 

spoilt as the “bijaya” (spermotoza) fell on them. The I/O on being confronted by 

the defence as to whether the wearings of the prosecutrix were seized stated 

that the same was not seized as the prosecutrix was immediately sent for 

medical examination. 

 

25. Though in cases, as the one at hand, conviction can be based on the sole 

testimony of the prosecutrix nevertheless the latter can be done only when the 

court holds the prosecutrix to be trustworthy and reliable. Again, there are cases 

in which it has been held that medical evidence is merely an opinion and even 

when the medical evidence is bereft of materials, the prosecution may succeed.  

Careful perusal of the said judgments shows that in such cases medical 

examination was seen to be invariably conducted after lapse of precious time. In 

the instant case, however, as has already been noted, the medical examination 

of the prosecutrix was done promptly and without losing precious time, i.e within 

hours of the alleged occurrence. It is in this backdrop that evidence of PW 6 and 

her findings assume great significance in the instant case. 

 

26. In view of the aforesaid discussion and on careful appreciation of 

evidence on record, this Court has no hesitation in holding that “X”/PW3/ 

prosecutrix is not reliable and trustworthy and the accused cannot be held guilty 
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on the basis of the evidences on record. Again, as already held herein before 

arrival of PW 1 at the place of alleged occurrence too is doubtful. There are no 

other materials to support the prosecution story. 

 

27. In view of the aforesaid discussion, it is held that the prosecution has 

failed to prove the charge against the accused person, beyond reasonable doubt, 

as such, he is acquitted of the charge u/s 448/376 IPC and set at liberty 

forthwith.  

 

28. Considering the facts of the instant case, this matter is not referred to 

District Legal Services Authority for granting compensation u/s 357A Cr. P.C.  

29. Send a copy of the order to Learned District Magistrate, Sonitpur u/s 365 

Cr. P.C. 

  The judgment is signed, sealed and pronounced in open court, in the 

presence of both sides, on this the 29th day of February, 2016. 

         
       Additional Sessions Judge No. 2, 
        Sonitpur, Tezpur. 
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A-N-N-E-X-U-R-E 

1. Witnesses for Prosecution  

 P.W. 1 : Smt. Anupa Borah 

 P.W. 2 : Sri Rahul Saha 

 P.W. 3 : “X” 

 P.W. 4 : Sri Akhil Borah 

 P.W. 5 : Sri Saranga Hazarika 

 P.W. 6 : Dr.  Sangeeta Sharma 

 P.W. 7 : SI Khanindra Das 

 

2. Witnesses for Defence  : NIL 

3. Court Witnesses :  NIL 

4. Prosecution Exhibits: 

   Ext. 1 : FIR 

   Ext. 2 : Statement PW 3/”X” u/s 164 Cr. PC 

   Ext. 3 : Medical Report   

   Ext. 4 : Urine for pregnancy test  

   Ext. 5 : Report for test of vaginal smear for spermatozoa  

   Ext. 6 : Report of Ultra-sonography of pelvis 

   Ext. 7 : Film of USG of pelvis 

   Ext. 8 : Sketch Map 

   Ext. 9 : Charge-sheet  

     

5. Defence Exhibits : NIL 

6. Material Exhibits: NIL 

 

 

      Addl. Sessions Judge No.2 

      Sonitpur, Tezpur 

 

 


